DOCKET & FILE

UNITED STATES DiSTRICT COURT
EASTERN DISTRICT OF NEW YORK

X

In re: ZYPREXA " MDL No. 1596

PRODUCTS LIABILITY LITIGATION
X

| T MOVANTS c%gNsEé IS DIRECTED
| _ e SERVE A COPY OF THIS ORDER
_THIS DOCUMENT RELATES TO: :
ALL ACTIONS | . mALLPAR'nEsUPONREcEtPT

C.As- w‘\Au ALLEMENT

Te expsadite ihc flow of discovery matérial, faciltate the prompt resohuiion of
disputes over eanﬁdcnha!ity, adequately pmtect confidential material, and ensure that protection '
is afforded only to material so entitled, the Court enters this Protective Deder pursuant to Rule 26
of the Federal Rules of Civil Procedure. -

1.  Discovery Materials .

"This Order applies to all prbdwcts of discovery énd':ﬂ]l informatioh derived
therefrom, inCiuding; but not-limited to, all documents, objects or things ‘déposition testimoriy
and mten'ogatoryipeques: for admission responses, and any copies, excerpts Or strmimaries
thereof, obtamcd by any paty pursuant to the requirements of any cour! order, requests for
production of-do(:uments requests for admissiens, interrogatories, or subpoena (“discovery
materials™). This Order is Ilmmeé 1o the litigation or appeal of any action brought by or on
-behalf of plaintiffs, aiiegmg persona] injuries or other damages arising from p‘lamt:ﬁ's zngcshon
of olanzapine, commonly known as Zyprexa® (“Litigation”) and includes any statc court action
where counsel for the plaintiff has agreed to be bound by ﬁns oxder.

2. Use o ;cwe Materials

With the exception of documents or information that has become publicly

available without 2 breach of the terms of this Order, all docuinents, information or other



discc;very materials produced 01‘: disc-overed in this Litigation and that have been designated
confidential shall‘be used by the receiving pmﬁ selely for the prosecution or defense of this .
 Litigation, 1o the extent reasonably necessary to accomplish the purpose for which disclosure is
made, and not for any ‘other purpose, ;ncludmg any other litigation or judicial proceedings, or

: any busmess cmnpetltlve governmental, commercial, or administrative purpese or function.

3. “Confidential Discovery Materjals”

For the purposes of this ()rder, “Confidential D:scovexy Matcnals” shall mean
any mformatton that the producmg party in good faith believes is properiy protected u:nder
" Federal Rule of Givil Procedure 26(c}m.

The- terms of thxs Order shall in no way affect the right of any person (a) to
wn‘,hhoid information pn a]}eged grounds of immunity from discove;ry such as, for example,
attorney/elient pnva]cge, work product or pnvacy rights of such third parties as patients,
‘physicians, elinical mvest;gatersz or reportess of claimed adverse reactions; or (b) to withhold .
informatjon on alleged grounds that such inforination is neither relevant to any claimn or defense,
'. por reasonably calculated to lead to ‘ﬁaer discovery of admissiblc evidence. If iformation is

redacted on the basis it is neither relevant nor reasonably calculated to lead to the discavery—ef
admzssable ev:dence, the redactmg paity s}mlk 1dent:ﬁr on.a-separate log that identifies the
documem su’bj ectio redaction-and the reason for such redaction.

Where large volumes of discovery mateﬂals are provided to the requwhng party s
counsel for prei:mmary inspection’ and demgnatmn for production, and have not been reviewed
for conﬁde.nt;ahty purposes, the pmducmg party reserves the right to so designate and redact
appropnate discovery materjals after theya_re designated by. the requesting party for.production.
During the preliminary inspection process, and before;productioﬁ, ail discoirei'y m%ls _

“reviewed by the mqueﬁ;ing paity’s counsel shallbc treated as Confidential Dmcovery ‘material.
' 4. Designation of Documents as “Confidential”
a . F or the purposes of this Order, thé term “document” means all

tangible jtems, whether written, 're:;orded or gmphié, whether produced or created by a pafty or
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anoth_e; persoh; whether produc'éd purseant 'to.subpoehé, 1o disé;dv_ery request, by agregméﬁt, or . '
otherwise. A

b. Any document which the producing party mtends to designate as
Confidential shall be stamped {or otherwxse have the legend recorded upon it in-a way that brmgs
the legend to the attention of a reasonable examiner) with a notation subst&nﬁa]ly,similarto the

following:
Zypréxa"l\ﬂ)L 1596: Confidential-Subject ta Protective Order -

: Such stamping or marking will {ake 'pl-ace prior to produc'tidn .by the pfoducing'
person or subsequent to selection by the receiving party for « cnpymg The stamp shall be aﬁ‘ixcd
in such a manner as not to obliterate r abscure any written material.

c. A party may preliminanily designate as “Con:ﬁdenﬁa]" ali
_documents produced by a third party entity employed by the party for the puxposes of document
- anagewment, quality control, production, réproduction, storage, scanning, or other such purpose
related to .'discdvc_ry,' by _nbtifying counsel for the other par‘:y‘ﬂiati all:doc-uments being produced
are to be acéorde_d- such protection. Onee said documents are produoed by such third party
vendor, the designating party will then review the documents and, as appropriate d@cigﬁate-ﬂmﬂ
as “Conﬂdentxal” by stampmg the document (or otherw:se havmg the Iegend recorded upon it in
a way that brmgs is attentlon to a reasonable cxarmner) as such

5, Non-])is osure of C_ 'nf dential Discov‘e g Materials

Except with the prior wntten consent of the party orother person ongmally
: pmducmg Conﬁdentla] Discovery Materials, or as hcramaﬁer prov:ded under this OIder 1o
Conﬁ‘dentxa] Discovery Materials, or any portion thereof, may be disclosed to any person,

including any plaintiff, except a_skset forth in section 6(&) below.
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6. Permissible Disclosures of Cmiﬁdential Discovery Matex.'ial ‘

Nomnthstandmg paragraph 5, Confidential Dlscovery Materials may be disclosed

to and used only by:
a. counsel of record for the parties in this Litigation and to-his/her -
partners, asseciates, sccretéﬁes, fegal assisténts, and employees to the extent considered

reasonably necessary to render professional services in the Litigation ,

| b. . inside cotmsel of the pames, to the- extent reasonably necessary to
~ render professional servmes in the ngahon
c. court officials involved in this Litigation {including cournt rcporter‘s'
pérsons operating video recc%rdmg eqmpmen& at deposmons and any special master appointed by
the Court); _
d. any person dcsxgnated by the Court in the interest of justice, upon
-such terms as thc Court may deem proper;
e.  where produccd by a plaintiff, in.addition to the persons. descnbcd
in subsecﬂons {a) and (byof. th:s sectmn a defendant’s in-house pamiegals and outside counse!

" including aiy attorneys employed by ot retained by deféndant’s outside counsel whoare
assisﬁng in.connection within this I;iﬁgatioh, and the p&ralcgal clexical, secretarial, and other-
staff employed or retained by such outside cmmscl or retained by the attomeys employed byor -

‘retained by defendant s outmde counsei To the extent a defendant does not have m—house
counsei 1t may designate two mdlwduals employed by such de'fendant {in 2ddition to outside B

. counsel) to receive Confidential Dascovcry Matenals produced by plamnﬂ“ |

7 . o _ where produced by defendant Eli Lilly and Company, m addmon

" to the peisons -desc,x_ibc:d in subsections {a) and (b) of this section, pléintiff s ‘attomeys in o'th‘q

filed liﬁgaﬁon éllegi:ig injuries or d'an;ages ‘res.ultirng from the usé of Zyprexa® including their

paralegal, clérical, se‘crctaﬁai and. other stafl employed or refained by such couhsel, provided that



 such counsel have agreed to be governed by the tcrmé of this Order and shall s1gn a copy of the |
order; ' -
g where pfodﬁccd by any defendant, outside counsel for any other
Adéfendant, inc‘}uding any attorneys émp]oyed by or retained by any other defendant’s outside
counsel who are asmstmg in connection with this ngatmn and the paralegai clerical,
secretarial, and othcr staff employed or retmned by such outside counsel;
h. persons notwed for depdsmcms or designated as trial witresses, or
those who 'Counsel;.of record in good féiih expect fo testify at deposition o trial, to the Vextent
: ‘n:asxmably ‘necessary in preparing to tcstlfy
' , i outside consultants or outside experts retamed for the purpose of
dssisting counsel in the Litigation; |
| 3. emplo-yees of counsel mvo]’ved soleiy in one ‘ot more aspects of.
. organizing, filing, coding, converting, storing, or retiieving data or designating programs for
handling data connected with this action, incleding the perfornance of such duties in relation to
acomputerized litigation support system; | o

k. employees of ﬁurd-party contractors petferming one or miore of the

e 'functlons set fort]: in (j) above; _
i any empleyee of a ;:;arty or former emp}oyee of a party, but only to

the- extent considered necessary for the preparation and trial of this action; and

’ "m. - any other person, if consented to by the producing paﬂSf-
" Any individual to whom dxsclosum is to'be made under subpamgraphs (d). ﬂ)rough '

: (m} abovc sha.’:l s;gn, prior to such disclosure, a copy of the Endersement of Protective Order

| atfached as Exhiblt A. Counsel pmvulmg access to Conﬁdent:al Dlscovery Materials shafl rctam :

-'copxes of the ﬂxecuted Endorsement(s) of Protective Order Any party seeking a copy of an

endorsement may make a demand setting forth the reasons th'emfor'to which the opposmg party

will rcspond in-writing. If the dispute cannot be resolved the demandmg party may move the

Court for an order compcilm g producnon upon a showmg of good.cause. For teshfymg experts
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. a éopy of the Endarsément of Protective Order executed by the testifying expeﬁ shall be
‘ ﬁm:(i;s'hed to counsel for the party who produced the Confidential Discovery Materials to which -
the expe.rt has access, at the timg,thc exPz;.rt’s designation is served, or at the time the - |
Conﬂdcntial_Biscovery Materials are provided to the testifying expert, whichever is later..
Before dis‘clos-ing_Conﬁdéntia} discovery materials to any person listed in
" subparagraphs (d) through (m) who.is 2 Customier or Competitor {or an employee of etther) of .
the party that so deéigxlaijcd the discovery materials, but who is not an employes of a party, the
party wishing to make such disclosure shall give at least three (3)'7 bgsinessi‘days advance notice
in writing to the counsel who designated such disdovery materials as Conﬁdéntiai, stati;lg-that
such disclosure will be made, identifying by subjéct matter category the discovery material to be
disclosed, and stating the purposes. of such disclosire. If, within the three (3) business day
' pqﬁod, é- motion is filed objecting 1o the proposed disclosure, disclosure is not permissible uotil
the Court has denied such motion. Asused in this paragraph, (a} the term “-Cﬁstomeﬁ’ means
any direct purchaser of products fmm‘.LilIy, or ;any régular indirect purchaser-of pmdu&s from
Lily (such as a-phmmécy generally pln‘ohésing thfough wholesale hcuseé), and dbés not inchude
physicians; and (b) ﬁe term “Competit;m” means any manufacturer or seller of 'ﬁre_s_ériptibn
medications. » ' .
The notice provision unmedlately above applies to cansﬂtants andlor mdependcnt
contractors ef Competitors to the extent the consultants or contractors denve a substanha]

portion of their income, or spend a substantial portion of their time working fora pharmameuhcal

o company that wanufacturers. prcscnphgn medlcal products in thf: neuroscience area. -

7. Production of Confi dentml Matenals by Ngn-Part;e ‘
Any non—party wim is producing d:scovery matma]s in the ngahon may agree
to ancl ob@n the benefits of the tcrms and protections of thls Order by desigpating as - ‘
a “Confidential” the discovery materials that the nori-party is producing, as set forth in paragmph
4. ‘ ' '



. 8 . l’nz‘ldve@ t Disdg' sui;e |
a; The parties agree that the madvertent produmon of any discovery
matenalg that would be protected from disclosure pursuant to the attorney-client pmfﬂege the
work product doctrine or any other relevant pnvﬂt_:gqor doctrine shall not constitute a waiver of -
the applicable privilége o doctl:it-le. If any such discovcry-materia]s -afe inad"venen‘tly produced,
the remp1ent of the d:scovery materials agrees that upen request fmm the producing party, it will
promptly retum the msceivery matenais and all cop1es of the discovery matetials in its
possession, dele&; any versions of the dxgcovery materials o a0y database it_maintains and make
no use of the information contained in the discov-xsxy materials; provided, howeves, thal the party
retummgsach discovery 'mateéal's shall bave then'ght--tq apply to the Court for an Ordcr.ﬁxat'
such discovery materials are not protected ‘ﬁ*em disclosure by any privilege. The person
returning such material may not, however, assert as a ground for such motion the factor
'ﬁrcuinsta;nces of thé inﬁdvéﬁem prbducﬁoni -

b.  The parties further agree that in the event th_af the producing pany
or other person inadireneintiy fails to designate di'sc.;oveljr materials as C-anﬁdentia‘l in this or any
other htxgatron, it may make such a desngnatlon su'bsequmﬂy by nohfymg afl persons and pames |
- to ‘whom such ﬁlscovery matcraa]s were pmduced, in. wntmg, as soon as pracncablt: After

" receipt of such notification, th: pErsons to whom prqduct:on -has been made shall pa*ospectivcly
treat the desngnaied discovery matenals asg Conﬁéenttal sub}ect to their right to dispute such |

| , deszgnatien in accordance with paragraph 9.

9. Declassaﬁcatwn ‘
-a. Nothmg shall prevent dlsclosm beyond that lm:uted b}r this Order

if the producing party consents in writing to such di_§clbsure.

.



b. . Ifatany time a party (or aggrieved entity permitted by the Court to
intervene for such purpose) wishes fdr‘any’ Teason to dispute a designation of discovery materials
as Conﬁdcntiai'madc hereundcr, such person shall n'otiﬁy the designating pa.rty of such dispute in
writing, specifying by exact Bates numbcx(s) the discovery materials in d:spute The desagnahng

party shall respond in wrmng within 20 days of receiving this notification,

<. i g the parties are ynable to am:cably resolve the drspute the
pmpenent of conﬁdentlahty may apply by motion 16 the Coun fora mimg that discovery
_matenals-stamped as Cenﬁdenﬂal are entitled to such status and pmtectlon under Rule 26 of the
Fedéral Rules of Civil I:’rbcedute and this Order, provided ihéf such motion is made vmhm forty

five (45).déys from the date the challenger of the confidential designation challenges the
| designaﬁﬁn or sueh other tirlne period as the parties way ﬁigiee_; The designating party shall have
the burdeﬁ of proof on such motion 6 establish the pmpﬁety of its Cor_x_ﬁdehtial’desigpaﬁon.
| d. I the time for filing a motion, as-provided in paragmpli 9.c, has
expired without the filing of any such motion, or ten (10) business days (or stach longer time Aas,
ordered by this C'ou!t) have elapsed after the appeal penod foran. 6rd‘er_of this Comt that the
_ discovery materiéd- shall not be entitled to Confidential status, the Conﬁdéat;i_a]' Discovery

Material shall lose its desrgnat;en

10. Cenﬁdenhal Dlscnveﬂ Materials in Degos&tmn
a. Counsel for any party may show Confidential D;scovery Matenals

to éqeponmt d:mng -deposition and examine the depo‘nent about the materials.so long as the
_ deponent already knows the Cenﬁdeﬂtial infdﬁﬁzﬂion contained therein or if the proviéions of |
paragraph 6 are cbmp]ied‘wiﬂi The party noticing a deposiﬁ'on shall obtain each Wimess’ c
endorseiment of the protectwe ordm’ in advance of the deposmon and sha]l nohfy the des;gnatmg ‘
'party at least ten (10) days pnor to the depositien if it has been unable to obtam that w1tness
endorsement. The des:gnatm_g party may then move the Cowrt foran Order dlrech_ng tbat ﬂ:e -
wilness abide by the terms of the pmtepti;}c order, and ﬁo confidential document shall be shown
to the deponent until the Court has ruled. Dcpeiienfs shail not rctam or copy p_d_rtio.ns of the
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transcript of their dépositions that contain Confidential infor»maiion not provided by them or tli§
entities they represent unless they sign the form described, and otherwise comply with the
" provisions in pmgraph 6. A deponent who is not a party shall be ﬁxrmshed & copy of this Order
. before being exan:uned about potentially Confidential Dlscovery Matena}s While a deponent is
: bemg exammed about any Conf dential Discovery Materials or the Confidential information
: _contamed therein, persons to whom disclosure is not autherized under this Order shall'be
excluded from being present. | ) ‘ _A _
b. . Parties (and deponents) may, within thirty (30) days aﬂer ren:cwmg-
a deposition, designate pages of the tnmscnpt (and exhibits thereto) as Canfidential: Until
: ﬁxpn'atmn of such thirty (30) dayperiod, the entire tmnscnpt including exhibits; will be treated -
as subject to Confidential protection under this Order. 1f no-party or deponcnt tinely desxgnatcs
-atianscript as Conf" dential, then none of the transcnpt or its exhibits wﬂl be treated as
confidential.
I‘I,

Confidential Discave Materla]s Offered as Ev:dence at Tna]

~ Confidential Dlscovery Matena]s and the mfox‘mat;on thcreln may be oifcred in |
evidence at trial or any court hearing, provaded that- the preponent of the evidence gives notice t6 ‘_
_ counsel for the paity or other person that des:gnated the d15covery matena]s or information as
Conﬁdexmai in accordance Wlth the Federal Rules of Evidence and any ]ocal rules, sﬁandmg
-orders or rulings in the ngahon govemmg identification and use of exhibits at trial. Any party
miay move the Court foran order that the evidence be rec;::ved n camera or under other
oondiﬁéus to prevent unnecessary disclosm-'e. 'I'he Cemt will then determine whether the
'pmﬁ'ered cwdence should continue to be treated as Conﬁdent:al and, if so, what protcctlon if
" any, may be aﬁ'orded to such dtscovcry matenals or mfcrrmatmn at mai
12 F.llxy; :
_ Confidential Discovery Matenals shall not be filed w1th the Clcrk except when.
reqmred n connechon with matters pending before the Court. if filed, they shall be ﬁled ma

sealed envelope; cleaxly ma.rkcd



“THIS DOCUMENT CONTAINS CONFIDENTIAL
- INFORMATION COVERED BY A PROTECTIVE ORDER
-OF THE COURT AND IS SUBMITTED UNDER SEAL .
PURSUANT TO THAT PROTECTIVE ORDER. THE

CONFIBENTIAL CONTENTS OF THIS DOCUMENT MAY °
NOT BE DISCLOSED WITHOUT EXPRESS ORBER OF
- THE COURT” .

and shall remain sealed while in the office of the Clerk‘ so long as they rétajh their status as -
Confidential D1sc0very Matenals Said Confidential Discovery Matenals shall be kept undcr
R seal untﬂ further order of the Court; however, sald Confidential Dlscovery Matcnals and other .
" papers ﬁ]ed under seal shall be available to the Court, to counsel of rccqrd, and to,a]?' other
peréons entitled to receive the confidential information contained therein-under the terms of @is N
Order. ,
13. . Client Qﬁnsnltagon ' ,
Nothing in this.Orde; shall prevent or-otherwise restrict counsel from rendering
' ad\nce to their clients in this ngatlon and, in the course thercuf relymg generally on
cxammanon of Conﬁdentlai DISCOVCI’_Y Materials; pmv:ded, however, that in rendenng such -
advice and otherwise comniunicating with such client, counsel _sha_ll ot make spec:ﬁc digclosure
-of any 1tem sa ﬂesigz‘_lated‘ except pursuant to the procedures of p#agraiph 6.

14. Snbgo_ena- by other Courts or. Agencies

If anothcr court or an adtmmsu-attvc agency subpoeuas or-gtherwise orders

' productlon of Coufidential Discovery Matesials which d person has obtained under thse terms of -
" this Order, the person to whom the subpoena or other process.is dxr_ect_ed‘ shali prompﬂy notify,

. the designating party in wmmg of all':of "the following: (1) the discovery materials that are

requested fﬂr.prodnction'in the subpoena; (2) the date .o_n which cdmpliaﬁce with the subpoenais.

- requested; (3) the location at which c_omplién}:é with the subpoena is requested; (4) the identity
of the pérty' serving the subpqm; and (5) the case name, jurisdiction 'and index, docket, 7

coiup]aint, charge, civil action or other identification nuniber or other designation identifying the

-10-



Titigation, administrative proceeding or other proceeding in wlm:h ﬂaé'subpoené or other process
has been issued. In no event shall confidential ‘documents be‘pro&uced prior to the re:ceipt of
Wﬁttcn notice by the desxgnatmg party and a reasonable opportunity to object Fmthennore the
- person receiving the subpoena or other process shall cooperate with the producing; pany in any
.'procecdmg related thereto.
15. Non—term;nb'- ation . '
- The provisions: of this Order shall not terminate at the conclusxon of thls

, 'ngatmn Within ninety-(90) days aﬁer final conclusion of all aspects of this hnganon counsel
shall, at their option, return or deshny-Conﬁdem]a} Discovery Materials and all copmc of same. 7
If counsél elects to destroy Conﬁdeﬁtiai Discovery Materials, they sh'all consult with counsel for
' ihe produsmg pasty on the manner of destruction and obtain sach party’s consent to the: memed
| md means of destructlon. AII -¢oimsel of record shall ma.ke cemﬁcatxon of compliance: hemw:th '
_and shiall deliver the same to counsel for the party who produced the discovery matérials not

more than one hundred twenty (120} days after final termination of this ngatmn Outside

cmmsei howcver, shail not be rcqumad to return or destroy any pretrial or tna} records as are ~

regularly maintained by that counsel in the ordinary course of business; which records Wﬂl'
= continue to be maintained as confidential in conformity with this Order. - -

16. Modifi c‘aﬁim Permitted _

_ Nothing in this Order shall prevent any party or othq'persbn- from seeking
modification of this Order or from objecting to discovery that it believes to be otherwnsc ‘
improper. - E ' | _
| -17..  Responsibility afAttornex‘ s; Copies o

"The attomeys of rccord are respons:blc for empiuymg teasonable measures to _7
' -controi arid record, cans:stent with this Order, duphcaﬁcn of access to, and distribution of
: Conﬁdennal Dlscevery Matcnals, mch:dmg abstracts and sumroaries thereof. '
No duphcatnons of Confidential Dlscovery Materials shall be made except for
prov:dmg wopkmg copies and for ﬁlmg in Court under seal' prowded however that copies may :
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be made oniy by ﬂmse pemons specxﬁed n secnons (a); (b) and (c¢) of paragraph 6 above. Any
" copy provided to a person histed in paragraph 6 shall be returned to counsel of record upon
cemplehon of the purpose for which such copy was provided. In'the event ofa change in
.'cmmse] retiring colmsel shaﬂ fully instruct new counsel of their responsﬁn!mes under this Order -
and new counsel shall sign this Order. -
13. Nso Wawer of R:gbgg or Implicatlon of Dlscovg.rablhtv '
a. Mo xhsclosure pursuant to any promswn of this Order shall waive

Tany nghts or pnvﬁegcs of any party granted by this Order.

b. This Order. sha}l not enlarge or affect the proper scope of d:scovcry

in tﬁis or any other iitig’ation; nor shall this order imply that Confidential Discovery Materrals are -
pmpgrly discaverable, relevant, or.admissible in this or any other litipation. Each paxty TESeTVes
the right to object t¢ any d;sc]osm'e of mformataon or production of any documents that the
. producing party désignates as Confidentia) Dlscevcry Materials on any other ground it may

decm appropriate. ' . , .

. The entry of this Order shall be without prejudice to the rights of a

"the parties, or any one of.ﬂ;em, or of any non-party to assert or.apply for additional or different
protecnon Nathmg in this Order shall prevent any party from - seek'mg an appropnaxe protechve

nrderto ﬁ:rther govcm the use of Confidential Dlscovery Materials at tual.

19. mprgpgr Disclosure of Cunf idential Discovery Material

Disclosure of discovery materials designated Confidential other than in ‘
» accordance with the termms of this Pmtecnve Order may subject the d:sc!osmg person to suc!l

sanctlons and remedies as the Couit may deem appropnate
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V\_,———/%%M%

on. A. Simon Chrein . . Hon. Jack B. Weinstein -

ited States Magi'strate}udge L Senior District Judge
Dated: Qudpe¥3 2004,  paed 8 /7 2004
Bnmkbn, Ymk . o BmmﬂpgwaYmk
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