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IN THE CIRCUIT COURT OF THE 4TH JUDICIAL CIRCUIT
IN AND FOR CLAY COUNTY, FLORIDA

RICHARD and TARI MONTALBANO, CASE NO.: :
individually, and as parents and natural CIVIL CIRCUIT -
guardians of their minor daughter,

OYNY EE,

310b-co- 298~y -2 S MR

Plaintiffs,
V.

McDONALD'S CORPORATION, & foreign corporation
and THE KING GROUP INC.,, a Florida corporation,

Defendants,

N OMPLAI
The Plaintiffs, RICHARD and TART MONTALBANO, individually, and as parent: and natural

guardians of their minor daughter, OYSENR My s ¢ the Defendants, McL ONALD'S

CORPORATION, a foreign corporation and THE KING GROUF INC,, 2 Florida corperation, and

allege:
' GENERAL TIONS

l. This is an action for damages in excess of the sum of Fifteen Thousand Dollars

(815,000.00) exclusive of interest and costs.
PARTIES
2. At all times materia] hereto, Plaintiffs, RICHARD and TARI MONTALBANO, were,

husband and wife and residents of Orange Perk, Clay County, Floride. They have one njnor qhild. 8

daughter, ORNEEED MGSaEEEEERY, whose date of birth is HE®. 2001.
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3. At all times material hereto, Defendant, McDONALD'S CORPORAT ON
(“McDorald's"), was a Delaware corporation authorized to do and is doing business in Flo-ida, to wit:
manufacturing, selling, promoting, and diswibuting fast food products, including fmnchﬁ*ies, inClzy County,
Florida.

4.  The Defendant, McDONALD'S CORPORATION, entered into either formal and/or
informal agreements w1th Defendant, THE KING GROUP INC. so that THE KING GF.OUP INC,
would sell and distribute McDoqald's fast food products, including french fries, in Clay Cow:1v, Florida.

5. TheDefendant, McDONALD'S CORPORATION, is thus conclusively presamed to be
both engaged in substantial and notisolated activities within Floxidaand opérating, conductin 1, engaging
in, or carrying on a business or business venture in Florida.

6. TheDefendant, McDONALD'S CORPORATION, has accepted the privileges extended
by law 10 nonresidents of this State to operﬁte, conduct, engage in, or carry oa a business «r business
vennure in this State and thus, has appointed the Secretary of S1ate of Florida as its agent 011 whom all
process in this action against it arising out of any transaction or operation connected with or i cidental to
the business or business venture may be served,

7. The Defendant, THE KING GROUP INC, (“KING GROUP"), is a Floriila corporation
with its principal place of business in Clay County, Florida. A1alltimes material hereto, [ efendant,
KING GROUP, was in the business of marketing, promoting, selling and/or distributing McDc nald’s fast

- food products in the State of Florida. Further, at all times matezial hereto, KING GROUF and/crits
divisions or affiliates, entered into formal and informal agreements vith McDONALD'S CORPCRATION,

to actas a distributor of McDonald's fast food products, Inthese agreements, KING GROUP, and/or

2
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its divisions or affiliates agreed vo provide nuritional information to enhance provider and public a\'vamms;
of selected products, including Mc Donald’s french fries. Upon information and belief, the aforesaid
nutritiona! informarion contained false and fraudulert misrepresentatons regarding the safety and mutritional

compesition of Mc Donald’s french fries.

GENERAL FACTS APPLICABLE TQ ALL COUNTS
8, “As used herein, “Defendants” refers collectively to the Defendants, MéD' )NALD'S |
CORPORATION and KING GROUP., |
9, Defendants, independently and collectively, created, manufactured, desigr ed, tested,
labeled, supplied, packaged, distributed, marketed, advertised and/or sold Mc Donald’s frenct friesinthe
State of Florida.
10,  Atalltimes material hereto, Defendants had control of the design, assembly, seckaging,
marketing, advertising, manufacturing, labeling, testing, promoting, distribution and/or s;ale of M ¢ Danald’s
- french fries,. | |
11.  Mec Donald’s french fries were widely advertised and/or promoted by th: aforesaid
Defendants as containing no ghuten or "any wheat" ingredients and were, therefore, safe for ¢ nsumption
by persons, such as the minor Plaintiff, who were allergic to orhad anintolerance for foods containing |
gluten and wheat ingredients. | |
12, The minor Plaintiff, ORI (UEUEEEEERER, suffers from an intoleran e of and/or
ellergy 1o food products containing gluten and wheat inéredients. Asa result.; Plaintiffs, RICHARD and

TARI MONTALBANGO, have been diligent in assuring that their daughter does not consume food

products containing gluten and wheat ingredients.
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13, ThePlainiffs, RICHARD and TARI MONTALBANO, purchased Mc Donald’s french
fries from the Defendant's restaurants Jocated in Clay County, to be consumed by their mir .or daughter
ON) GO d.:ing the years 2004, 2005 and 2006 and the minor Plaintiff ¢ id consume
McDonasld's french fries during those years, The fench fricg were purchased at stores locate d in Orange
Park, Florida, which are owned by the Defendant, McDONALD'S CORPORATION. French fries wers
also purchased at stores owned by the Defendant, KING GROUP, also located in Orange Ps rk, Florida,
These french fries were purchased and consumedbased on representations by the Defend:ints that the
french fries were gluten ﬁ_’ee, did not contain any ghuten or wheat ingredients, and were safe for ¢ zsumption
by persons, such as the minor Plaintiff, who were allergic to or had an intolerance for foodt containing

gluten and wheat ingredients.

14, Consumption of the Defendant's french fries, coﬁtaining gluten and w.ieat ingredients
has caused the xﬁinor Plaintiff to become seriously ill, Among othef conditions, the minor Plaintiff
suffers from Celiac ISisease and other intestinal problems as a resﬂt of consumiﬁg Mc)onald's french
fries.

COUNT] -
TRICT P ARILITY

15.  The Plaintffs adopt by refercnce all of the General Allegations contain::d in Paragraphs

1 through 14 above, as though fully set forth herein.

| 16.  Atall times material hereto, the Defendants, individually and collectively, have erigaged |
in the business of selling, distributing, supplying, designing, manufacturing, marketing and promoting
McDonald's french fries, which were defective and Linreascnably dangerous to consul aers who are

allergic to or had an intolerance for foods containing gluten and wheat ingredients, including the minor

Plaintiff,
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17.  Arall imes matetia] hereto, McDonald's french fries were expected to reach, and did
reach, consumers in the State of Florida, who are allergic to or had an intolerance for foods containing
gluten and wheat ingredients, including the minor Plaintiff, without substantial changes in the condition in
which they were solél.

18.  Atall rimes material hereto, McDonald's french fies were in a defective and
unreasonably dangerous condition at the time they were placed (n the stream of commerce in ways
which include, but are not limited to, one or more of the follewing particulars:

8. When placed in the stream of commerce, McDonald’s french fri¢s contained
unreasonably dangerous design defects and were not reasonably :.afe as
intended to be consumed by persons who are allergic to or had 2a intolerance

for foods comaining gluten and wheat ingredients, including the minor Plaintiff,
subjecting the minor Plaintiff to unreasonable risks of harm;

b. When placed in the stream of commerce, McDonald’s french frius were
defective in design and formulation, making their consumption 1 nréasonably
dangerous to persons who are allergic to or had an intolerance fr foods
containing gluten and wheat ingrediers, including the minor Pt intiff,

e The Defendants failed t conduet sufficient testing on McDona'd's french fries
which, if properly performed, would have shown that consumption of
McDoﬁald's french fries would have serious side effects on persons who are
allergic to or had an inmtolerance for foods containing pluten an¢ wheat

ingredients, including the minor Plaintiff
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d.  McDonald's french fries were known to the Defendants to cause ! armful side
effects on persons who are &llergic to or had an intolerance for fonds cc;ntaining
gluten and wheat ingredients, and said side effects putWeig’hed any potendal
utility of the food product; and

e, McDonald’s french fries were not safe for its intended use by cui tomers who
are allergic to or had an intolerance for foods conteining gluten znd wheat
ingredients.

'19.  But for the aforementioped defective and unreasonably dangerous cond tion of
McDonald’s french fries, the minor Plaintiff would not have sustained the damages alleged herein,
20.  As a proximate cause of the defective copdition of McDonald's french fries, the minor
Plaintiff, O_ MUBMVWEEEED, hss sustained serious and peftnm:nt i}lncsscs ir cluding, but not
limited to: Celiac Disease and other intestinal problems. Damages also inclﬁde pain, ;uffering and

_ mental anguish, both in the past and in the future, accrued medical expenses, loss of capacity for the
enjoyment of life, expense of hospitalization, medical and nursing care and wweamnent, and other '

* damages to be proven at trial. Plaintiff’s i.llnesses are permanent and these damages ind Josses will
continue ir.nhc future, Further, the minor Plaintiff, OfR. M_ may 1ave suffered an
aggravation of ‘pre-cxisting conditions. |

WHEREFORE, Plaintiffs demand judgment against Defendants for compen: awry damages and

punitive damages, if and when allowed, and all taxable costs of this action. Plaintif’s demand trfal by

jury of all issues 1o be tried.
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COUNTII
CT L] TY
(FAILURE TO WARN)

21. ThePlaiﬁtifEs adopt by referenqe allofthe General Allegations conmained in Pa-agraphs 1
through 14 abave, as though fully set forth herein.

22, McDonald’s french fries were defective and uareasonably dangerous to persons who
are allergic to or had an intolerance for foods containing gluten and wheat ingredients, including the
minor Plaintiff, when they left the possession of the Defendants, in that they failed to « outain wamings
or contained warnings which either concealed ot misled the consumer as to the dangerous risks and
reactions associated with McDoﬁald's french fries for persens who are allergic to or hid an
intolerance for foods containing gluten and wheat ingredients.

23, McDonald’s french fries, manufactured and/or supplied by the Defendar 15, were not
accompanied by proper warnings regarding al! possiblé adverse side effects associater. with the
consumption of McDonald's french fries by persons who are allergic to or had an int)lerance for foods
containing glutsn and wheat ingredients,

24,  Plainiiffs could not have discovered any defect in McDonald’s french'frlgs through the
exercise of reasonable care,

25, Plaihtiffs did not have the knowledge and/or information they would have received
from an adequate warning thar the manufacturer or distributor should have communicated to the
Plaintiffs. |

26. Had adequate warnings or nutritiong! information been provided, Plain:iff would not have

suffered the harmful side effects of gluten and wheat ingredients conrained in McDcaald’s french fries.
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27, T)ic Deféndams had & continuing duty 10 warn consumers who are allergic to or h;d an
intolerance for foods containing gluten and whest ingredients, including the Plaintiff, of the dangers
associated with consumption of McDonald's french fries.

28, Asaproximate cause of the defective condition of McDorald's french riies, the minor
Plaintiff, O-M— has sustained serious and permanent illnesses in :ludiﬁg, but n-Ot
limited 10: Celiac Disease and other intestinal problems. Damages also include pain, & iffering and mental

‘anguish, both in the past and in the future, accrued medical expensss, loss of capacity for the enjoyment
of life, expense of hospitalizetion, medical and nursing care and treatment, and other lamages to be
proven at trial, .Plaintiff’s illnesses are permanent and these damages and losses will ;ontinue in the
future, Further, the minor Plaintiff, Ofjill} MYSRSENNENER may have suffered ar 2ggravation of
i:re-existing conditions.

WHEREFORE, Pléimiffs demand judgment against Defendants for compeas itory dsmages and
punitive damages, if and when allowed, and all taxable costs of this action, Plaintiff; demand wial by

jury of all issues to be tried.

29,  ThePlaintiffs adopr by reference all ofthe General Allegations contained in Paragraphs 1

through 14 above, as though fully set forth herein.
30.  Defendants, individually and collectively, crested, mamdactured, designed tested, labeled,
supplied, packaged, distributed, marketed, advertised and/cr sold Mc Donald's frenchfiesinthe State

- of Florids.
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3. Atalltimes material hereto, Defendants had aduty to Plaintiffto exerciss rea ionable care

in the making, creation, mannfacture, assembly, design, testing, labeling, supplying, packaging, iswibution,

promotion, marketing, advertising and/or sale of their food products.

32, Defendants breached that duty and were negligent in their actions toward; the minor

Plaintiff, including but not limited to the following:

a'

Failure to include adequate warnings with Mc Donald’s french fries that would
alert consumers who are allergic to or had an intolerance for foods sontaining
gluten and wheat ingredients, of the potential risks and serious sid.; effects of
consuming Mc Donald’s french fries and that the french fries containe¢ glutenand
wheat ingredients; | .

Failure to adequately and propetlytest Mc Donald's french fries for th e presence

of gluten and wheat ingredients before placing Mc Donald’s french: res onthe

market;

‘Failure to adequately warnconsumers who are allergic to or had an butolerance

for foods containing gluten and wheat ingredients, includingthenﬁnpr?l dntiff, that
the éonsumpﬁon ofMe Donald's french fries carried arisk of anallerg ¢ reaction
6: serious illness;

Failure to provide adequate post;marl;:eting .wamings orinstructions after the
Defendants knew or should have known of the pressnce of gluten i nd wheat -
ingredients in their french fries and of the significantrisks of allergic raaction or
serious illness from the consumption of Mc Donald’s french fries,
Encouraging the consumption of Mc Donald’s french fries, while undery laying the
side effects to consumers who are allergic to or had an intolerance for foods

containing gluten and wheat ingredients, including the minor Plaintiff, :n arder o
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make a profit from sales; and
L. Failureto provide accurate nutrtional information regarding the pres: nce of gluten

and wheat ingrediemts in Mo Donald’s french fides,

33.  Defendants knew or should have known that Me Donald’s french fries cont ined gluten

. and wheat ingredients and caused unreasonably dangerous risks and serious side effects to con sumers who
are allergic to or had anintolerance for foods containing gluten and wheat ingredients, and the )" lantifF was
notaware of suchrisks and serious side effects. .DEfendants nevexthelesé advertised, market:d, sold and
distributed Mc Donald’s french fiies, knowing that there was a significant risk of allergicr action and
serious illness effects in consumers who are allergicto orhad an intolcfance for foods contai iing gluten

and wheat ingredients.
34. Butfor the Defendants’ negligent conduct, as described herein, the minor Pls intiff would

| nothave consumed Mc Donald’s french fiies, and the minor Plaintiffwould not have suffered i Uness, loss

and damage.

35.  Assaproximate cause of the negligence of the Defendants, the minor Plaintif ; OYii
M—has sﬁstained serious and permanent ilinesses including, but notlimited to: Celiac.
Disease and other intestinal problems, Damages also include pain, suffering and mental anguish, otk inthe
pastand in the future, acerued medical expenses, loss of capacity for the enjoyment of life, e xpense of
hospitelization, medical and nursing care and treatment, and other damages to be provenattrial, | JlaintifPs

~ ilinesses are permanent and these damages and losses will continue in the funure, Further, the mianlain@ﬁ;
) | M_ may have suffered an agpravation of pre-existing conditions
| WHEREFORE, Plaintiffs demand judgment against Defendants for compensatory dan ages and

10
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punitive damages, if and when allowed, and all taxable costs of this action, Plaintiffs demar d trial by jury

of all issues to be tried.

B QF WA
36, The Plaintiffs adopt by reference ali ofthe Qeneral Alleéaﬁons contained inP wagraphs 1
through 14 above, as thouéb fully set forth herein.
37. Defendants, individually and collectively, expressly warranted that Mc Donald's ench fries
did not comtain any glutenand wheatingrcdients,'and itwas safe for consumners, who are allergic to or had
an intolerance for foods containing gluten and wheat ingredients, including the minor PIaintiﬁ‘, 12consume |

their french fries, Infact, Defendants posted information ontheir web site, warranting that Mi Donald’s

+ french fries were part of a “Gluten Free Menu”.

38. Mc bohald’s french frie§ did not conform to these express ‘represctntations because
McDonald’s french fries were not gluten free, did cortain gluten and other wheat ingre'dicnts, ind it was |
not safe for consurners who are allergic to orhad an intolerance for foods contsining gluten ¢ nd wheat

‘ingredients, including the minor Plaintiff, 1o consume Defendants® french fricsk.

39. Asaproximate cause of thé breach of the express warranty, the minor Plaintiff, @) |
MU -2 sustained serious and permanent illnesses including, butnot limited w: Celiac
Disease and other intestinal problems, Damages also include pain, su¥ering and mental anguish, bthinthe

. past and jn the future, accrued medical cxpenses, loss of capaciry for the enjoyment of life, ex sensc of

11
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hospitalization, medical aqdmxrsing care and treatment, and other damages 1o be proven at trial, Plainrifi"s
illnesses are permanent and these damages and lossewill continue In the future. Further, tﬁe rain > Plaistiff, |
g _ mey have suffered an aggravation of pre-existing condition: .

WHEREFORE, Plaintiffs demand judgment against Defendants for compensatory d mages and
Ppunitve damages, if and when allowei and all taxable costs ofthis action, Plaintiffs demand tial by jury
of all issues to be tried. -

COUNTV
BR I W,

40. ThePlaintiffs adopt by reference all of the General Allegations contained in P iragraphs 1
" through 14 above, as though fully set forth herein.

4], Atalltimes matenial hereto, the Defendants marketed, sold and distritned Me Doz ald’s french
fries for;:omumprionby consumers who are allergic to orhad an intolerance for foods contaming g]ufen
and wheat ingredients, such a§ the minor Plaintiff, Defendants imp)iedl)" warranted that Me Doy mld’éMh
fries were of merchantable quality, safe and fit for its intended consumption by consumers wh are allergic
to or hed sn intolerance for foods containing gluten and wheat ingredients, including nc minor Plaindff,

42. Plaintiff re‘lied upon the skill and judgment of the Defendants as to whether Mc Donald’s

. french ﬁ—xe.s were of merchantable quality, safe and fit for its intended consumption by conswners who are
allergic to or had an intolerance for foods conteining gluten and wheast ingredients, |

43. Contraryto‘such implied warranty, Mc Dorald's french ﬁies were not of nierchantzble

- quality, safeor fitforits mteudcd consumptionby consumers who are allergxc toorhed an mtolerance
for foods containing gluten and wheat ingredients, because Mc Donald’s french fries 'vere and are

unreasonably dangerous and unﬁt for the purpose for which it was to be consumed by consur jers whoare

12
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allergic to or had a.n intolerance for foods containing gluten and wheat ingredients,

-44,  As a.proximatc cause of the breach of implied warranty, the minor Piajntiff 6] N
M— has sustained serious and permanent illnesses including, but not limited to; Celiac
Disease and other intestinal problems. Damages also include pain, suffering and menta! anguish, both in the
past and inthe furure, accrued medical expenses, loss of capacity for the epj oymertoflife, 1:xpense of
hospital_izam’on, medical and nursing ¢are apd treatment, and other damages to be proven attrial, Plaintiff's
ilinesses arepéxmanem and these damages and losses will continue in the funre. Further, the min or Plaintff,
O M. oy have suffered an aggravation of pre-existing condition 5.
| WHEREFORE, Plaintiffs demand judgment against Defendants for compensatory d images and
punitive damages, if and when allowed, and all taxable costs of this action. Plaintiffs demand trial by jury

of all issues to be tried.

COUNT VI |
FRAUDULENT MISREPRESENTATION.
i NC

45,  ThePlaintiffs adopt by reference all of the General Allegations contained in Paragraphs |-
through 14 above, as though fully set forth herein, ’

46.  The Defendants, having undertaken the manufasturing, marketing, dispensin g, distributing
and promotion of Mc Donald's french fries, owed a duty to provide complete and accur: te nutritional
informationregarding Mc Donald’s french fries to the minor Pleintiff and anyone else they kotew, or should
have known, would consume Mc Donald’s french fries, Nevertheless, the Defendants frc udulently and .

: iptentjonally misrepresented material facts regarding the compositionand safety of Mc Donal d's french fries
and failed to inform and did conceal from the Plaintiffs, material facts.

47. The Defendants fraudwlenty and intentionally misrepreseitted to the Plaintffs and the general
13
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public thatMe Donald’s french fries did not contain any gluten and wheat ingredients, and it- vas safe for

consumers, who are allergic 1o or had an intolerance for foods containing gluten and wiieat ingredients.

48, TheDefendants fraudulentlyand inténtionally misrepresented and concealed nutritional
information regardingM:Donald's french fries including, but notlimited to, the fact that the Frer cb fries and
or cooking oil and/or cooking process used to prepare their Franch fries contained gluter and wheat
ingredients.

49,  Arthetimetharthe fraudulent and intentional misrepresentations were made, the Defendants
knewthatMc Donald’s french fries were unsafe forconsumption by consumers whoarea lergictoor

- had anintolerance for foods contajning gluten and wheat ingredients , and their consumption rosed a risk
of allergic reaction and/or serious illness.

50,  The fraudulent misrepresentations of and/or active concealment aileged +bove were
perpetuated dircctly and/or indirectly by the Defendants, acting in their individual ﬁnd/o:- collective
capacities.

51.  The fraudulent misrepresentations of the Defendants took the form of publically
disseminated misinformation and elaborate marketing, promotional and advertising activities lesigned o
conceal and mislead the public about the nutritional composition and safety of McDon: 1d’s french fries.

52. The Defehdants knew that these representations wers false and/or misleading -atthe time
they were made, omitted or concealed, and they made the aforesaid misrepresentations with tae intentoz
purpose that the minor Plaintiff, and others similarly sitvated, would rely on them, lealing to the

consumption of Mc Donald’s french fries by the minor Plaintiff.

14
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53.  Atthetime of Defendants’ fraudulent misrepresentations, neitker the minor PL: unnﬁ'norbet
parenis were aware ofthe falsity ofthe statements being made, and her parents believed them to be true,
Plaintiffs had no knowledge of the information concealed and/or suppressed by Defen dzmts

54.  -Plaintiffsjustifiably relied on and/or were induced by the fraudulent xhisre; resentations
aﬁd/or active concealment and the absence of accurate nutritional information, which the Defendants

| suppressed, concealed end failed to disclose. |

55, Defcndﬁnts had a post-sale duty 10 wam the Plaintiffs about the potent al risks a.nd
corplications associated with the consumption of their french fries by consumers who are illergictoor

had an mtolerance for foods containing gluten and wheat mgrcdlcnts lncludmg the min sr Plaintiff.
56.  The fraudulent misrepresentations of and/or active concealment by the Defendants -
constitute a continuing fraud.
57.  Defendants made the fraudulent misrepresentations and/or actively co 1cealed this
information with the intention and specific desire that the minor Plaintiff and the consumingjublic Would
rely on such, or the absence of information, in selecting Mc Donald’s frencﬁﬁ‘ics as a food product that

was free of any glmien‘ and wheat ingredfents. .

58. As 2 proximate cause of the fraudulent misrepresentations regarding Mc Do 1ald’s french
fries, the minor Plaintiff, ORI VEMMEENNENEY, has sustsined serious and perman:int il]nessés
including, butnot limited to: Celiac Discase and othet intestinal problems, Damages also 1 aclude pain,
suffering and mental anguish, both in the pastand in the future, ascrued medical expenses, los s of capagity
for the enjoyment of life, expcﬁse of hospitalization, medical and nursing care and treatme:it, and other

démages to be proven at trial, Plaintiff’s illnesses are permanent and these damages arl losses will

15
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4

-~ continue in the future, Further, the minor Plaintiff, 0- M. -y have suffered an

aggravation of pre-existing conditions. these damages and losses will continue in the fiture.

- WHEREFORE, Plaintiffs demand judgment against‘Defendants for compensatnry damages
and punitive damages, ifand when allowed, and all taxable costs of this action. Plaintiffs ¢ smand trial

by jury of all issues 10 be tried,

COUNT YO
NE MI TA
GL CE g

59.  ThePlaintiffs adopt by reference all of the Generel Allegations contained inP: wagraphs 1
* through 14 ebove, cach inclusive, a3 though fully set forth herein.

60.  The Defendants, having undertaken the manufacturing, marketng, dispensing, Jistributing
and promotion ofMe Donald’s french fries, cwed adutyto providé complete and accurate is formation
regarding Mc Donald’s french fries to the ininorflaintiﬂ” and anyornz else they knew, or sh@d hive known,
would consume Mc Donald’s french frics. Nevertheless, the Defendants misrepresehted mu rerial facts

| regarding the coniposirior_x and safety of Ms Donald's french fries and negligently failed to infc rm and did
| conceal from the Plaintiff, material facts regarding their french frics.

61.  TheDefendants neglipently mistepresented to the Plaintiff and the general put lic thatMc
Donald’s french fries did not contain any gluten and wheat ibgrcdicms, and it was safe for cons mers, who
are allergictoorbad anintolerance for foods containing glrten and wheat ingredients toconsume thcu
french fries. |
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62.  TheDefendants negligently misrepresented and concealed numritional information tegarding

* MecDonald's french ries, including, butnot limited 1o the factthat the French fries and or cookir g oil and/or

cooking process used to prepare their French fries comained gluten and wheat ingredie:ts.

63.  McDonald’s French fries wete unsafé for consumption by consumers who ar; allergic to
orhad znintolerance for foods containing ghaen and wheat ingredients , and the consumption ¢ £the freach
fries by such persons posed a risk of allergic reaction and serious illness, which outweighed th : purported
benefits of its consumption, such that serious illness was caused to the minor Plaintiff.

64.  Defendans negligently rmisrepresented and actively concealed adverse informat onata time
when they knew or should have known that Me Donald's ﬁench fries had defects, d: ngers and
characteristics that were other than what the Defendants had represented aboutMc Donald's Yench fries
10 the consuming public, including the minor Plaintiff, |

65. Thenegligent misrepzeséntéﬁons of and/or concealmentalleped above were  erpetuated
directly and/or indirectly by the Defendants, acting in their individual and/or collective :zpacities.

66.  Thenegligent misrepresentations of the Defendants took the form of publically di sseminated
misinformation designed to conceal and mislead abour the nutritional composition and safety of Mc
Donald's french fries.

67.  TheDefendants knew or should have known that these representations were £ ilse and/or
misleading at the time they were made, omitted or concealed and they made the aforesaid
misrepresentations with the intent or purpose that the minor Plaintiff, and others similarly situated, womd

rely on them, leading to the consumption of Me Donald’s french fries by the minor Plai:itiff.
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68.  Atthetime ofDefendants’ negligém misrepresentations, Plaintiffs were uniiware of the
falsity of the statements being made and believed them to be true. Plaintiffs had no know edge of'the
information concealed and/or suppressed by Defendants.

69,  Plaintiffs justifiablyrelied on end/or were induced by the negligent misrepresent: tions and/or
active concealment and the é.bsence ofaccurate information, which the Defendants suppressec, conc_eﬂe&
and fgiled 0 disciosc.

70.  Defendants had a post-sale duty to warmn the Plaintiffs about the potenti:] risks and
complications associated with the consumption of thelr french fries by consumers who are a lergic t§ or

had an intolerance for foods containing gluten and wheat ingredients, includihg the mina¢ Plaintiff.

71,  The negligetr.tmismpmsunaﬂons of and/or active conceahmt bythe Defendan s constitute
& continuing tort. |
72.  Defendants negligently made the misrepresentations when it v';as foreseeable thi tthe minor
Plaintiff and the consuming public would rely on such information, or the absence of infoimation, in
selecting Mc Donald’s french fries as a food product free of gluten and whegt ingredients.
; 73.  Asa proxXimate cause of the negligent misrepresentaﬂon apd/or omissior s regardi.pg
Mec Donald’s french fries, the minor Plaintif, Ol M GRS b2 sustained s erious and
penmment illnesses including, but not limited to: Cchachsease and other intestinal problems Dzmagesalso
- include pein, suﬂ‘enng and menta) anguish, both inthe pastand inthe future, accrued medical exj enses, loss '
of cepzcity forthe enjoyment of life, expense of hospitalization, medical and pursing care and treatment,
aﬁd other da:nz;ges tobe provenat trial, Plaintiffs illnesses arc'pesrmanentand thesc damages and losses
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will continue [n the fuawe. Further, the minor Plaintiff, O MMEENENGD, may have : ufered an

" . aggravation of pre-existing conditions,

WHEREFORE, Plaintiffs demand judgment against Defendants for compensatory daraages and
punitive damages, ifand when allowed, and all taxable costs of this action, Plaintiffs demand* rial byjury

of all issues to be tried.

VIQLATION OF THE FLORIDA DECEPTIVE AND
74 The Plaintiffs adopt by reference all of the General Allegations contained in Pt ragraphs 1-‘

thxoughlql above, each inclusive, as thought fully set forth hereln,

75; The sale for the french fies at issue in this cause was a “consumer transactiop” within the scope
of the Florida Deceptive and Unfair Trade Practices Act, Sectio::s‘501 .20110201.213, Florida Stanutes,

76. Plaintiffs were consumers of food products from the befendanls, including the s\ biect french
fries. '

77. Plaimiffs have never been engaged in the business of the sale of food pro ducts.

78. Inengaging inthe above described conduct, Defendants committed an unfair and deceptive
actorpractice in connecﬁon with the marketing, distribution and sale of its french fries, in th: # Defendant
knew that the freach fries could not be consumed for the purposes for which Plaintiffs boughtf iem, without

suffering ﬂlness.
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79. | As aresult of Defendants’ fraudulent conduct, Plaintiffs have suffered acual
damages including, butnot limited to medical expenses, which were proximately caused by D :fendants’
violation of the Florida Deceptive and Unfair Trade Practices Act.

WHEREFORE, Plaintiffs request judgment against Defendants for acrual dam: ges, reasonable

attorney's fees and cost of suit, pursuant to Sections 501.211(2), Floride Statutes, and

any further relief that the court may deem just and proper and further demand trial by jury.

A

DATED this Zj day of Match, 2006.

SMITH & VANTURE, LLP
1615 Forum Place, Suite 4-C
West Palm Beach, FL 33401
Tel: (361) 684-6330

Fax: (361) 688-0630

-

BRIZNW, SMITH
Florida Bar No.: 470510
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