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MAX INE ILAMMONTREE, ot al,,

NG, NC ¢ 6772 n
Plainvifta,

BUPPLEMENTAL POINTE AND
Ve, AUTHORITIRR IN SupPont
OF PLAINTIFPE' HOTION
TROMAS N, JRNNER, ot al,, POR BUMMARY JUDGMENT
q._d._*._th...._....W.Hm...v.\_llﬁ_gﬂ.gﬂ.!ﬂiﬂ.h; '

CONCERNING LIANL 1Y THERE 13 NoO !'I‘R IADLE 1G9O8 AND 1UB
GUMMARY JUDOMENT §s TRE APBROPHIATE REMEDY ,

Y a Motion tor Summary Judgmant tha court delerminog
only from tha alfivdaviva 11 gy {are 4 Lonafido, tetabla fraue
coally wxiats,  Yhix can be the Cane only 4t Whe aftidavity
thew 1hat thore {a wennes matarial fasun of fact whioh (he Jury
shenpld have tha reaponsibility to datormina, From tho
affidavita sulmtted by hoth partioga bora, (he facte are
sheolutaly cloar that (e defondant. conn{dered that the
Plaintirs wan BYamelosn and that e a0le caues of the acefdont.
“Anomame acl or omfanlan on fhe paArs of the defondant, Thofr
mly dlwputs {8 that the datendanta clalm the aot or ombanion
Wan non-neglfgont and thus, Lhe defandant ahould ha neithoer
culpabla nov liable, The PlAIntiff snys the faat of the
accident. (tRalf muynt raault ipn Mability,

rhe plaintice Adruns with the datapdant that ander priog

law at Juast a Lriable {naue wauld hava haen pragent, Homovay,
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the public policy of this wtate as enuncilated in the Vandoymark

cago and ite progeny im that it is monstrous to have the poxam\

who sets in motion the injury-delivering engine naonpa reaponau

iblltty to an innooonh bystander, The. ratlona1a=tor thta

riek of its doinq harm. It is one small atep tor in 0 g_
the analogy of vandermark to the case at bar and .!y, ”ha whc‘
drivea an automobile on the publio highway today has the
opportunity to insure against horm which that uutomobiie uqﬁ T.
do oven though the driver {s non-negligent,, And this in ao.F
now, even though in formor times he might have been able to
1ﬁfllct harm upon Ehu innocoent and';ucape the duty of emeliorating

that harm by making financial amanda." The old policy relied

on by defondants hare worked only to the benafit of insursnce

indlvidunl,

companies who hardly nooded it and left the innocent

to suffar a douhble

who had already suflferod the personal injury,

injury and furthar insult by being without the poasibility of

rocoupment,

For the purposes of this motion we accept Lhe affidavit

of the defendant., Hewever, If the very factwy as aet forth in

defendant's affldavit ware proved at the time of trial,

plaintifs ¢laims she would be enktitleod to a directed verdjct

It 1s wasteful of tho

court's time and puls the 1iti{gant Lo unnecessary »xpento tou

prepare Lo present witnesaos and medical evidence concarning

the condlition of the dofendant, The facts admitted and agreed
to in the affidavit ghould give risa to absolute llakility to

an Innocont

person such as the plaintiff herein £t this

jurisdiction seaka Lo romain in the "enlightened" column,

Wu agrea that this policy would have the effect of

placing liahility on drivers and thely insurance companlas for
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injurieca cnuased by those drivirra to cltizoens of this statoe,

It is only faiy and Toanonable that thin court should
follow the publlcrp;iloy'haralnahovu referred to and snunc iated
by the Supreme Court,

The rule must be:

When one clalms the privilege of driving a motor

vehiele on the public highway, and arialng out of the operation

of such vohicle the driver caupes injury to a totally innocent

vietim who contributed pot at all to the happening of the
accldent, the drivoer who could have secured insurance munt bLe
hold financially ranponniﬁle for the harm, lrrospective of any
claim that the accidont waw tho reaylt of a heart attack,
solaure or ather non-volitional; but causnl, act or omisaion

by that driver,

Respactfully aubmitte




